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Federal M ne Safety and Heal th Revi ew Conm ssion
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR, TEMPORARY REI NSTATEMENT
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. WEST 92-544- DM
ON BEHALF OF VE MD 92-28
ROBERT W BUELKE,
COVPLAI NANT Rabbit Creek M ne
V.

SANTA FE PACI FI C GOLD

CORPORATI ON
RESPONDENT
ORDER OF TEMPORARY REI NSTATEMENT
Appear ances: Gretchen M Lucken, Esq., Ofice of the Solicitor
U. S. Departnment of Labor, Arlington, Virginia,
for Conpl ai nant;
Charles W Newconb, Esq., Stephen E. Hosford, Esq.
Sherman & Howard, Denver, Col orado, for Respondent.
Bef ore: Judge Cett

This tenporary reinstatenment proceeding arises under the
Federal M ne Safety and Health Act of 1977, 30 U . S.C. [0 801 et
seq. (1988) ("M ne Act"). Section 105(c) of the Mne Act, 30
U.S.C. O 815(c) (1988), prohibits operators of mnes from
di scharging or otherw se discrimnating against a mner who has
filed a conplaint alleging safety or health violations at a nne
If a miner believes that he has been discharged in violation of
this section, he may file a conmplaint with the Secretary of Labor
("Secretary”), who is required to initiate a pronmpt investigation
of the alleged violation. If the Secretary finds that the mner's
conplaint was "not frivolously brought," she nust apply to the
Federal M ne Safety and Heal th Revi ew Conm ssion ("Conm ssion")
for an order tenporarily reinstating the mner to his job,
pending a final order on the conplaint. The Conmi ssion is
required to grant such an order if it finds that the statutory
standard (not frivolously brought) has been net.

Al t hough the Act does not require a hearing on the
Secretary's application for tenporary reinstatenent, the
Conmi ssion's



~1431

regul ati ons provi de an opportunity for a hearing upon request of
a mne operator, prior to the entry of a reinstatement order. See
29 C.F.R 0O 2700.44(b) (1990). The scope of such a hearing is
l[imted to a determ nation by the Adm nistrative Law Judge "as to
whet her the miner's conplaint is frivolously brought,”™ with the
Secretary bearing the burden of proof on this standard. Jim

Wal ter Resources v. Federal Mne Safety and Health Revi ew

Commi ssion, 920 F.2d 738 (11th Cir. 1990), see also the

Commi ssion's deci sion Secretary of Labor on behalf of Yale E
Hennessee v. Al anmp Cenent Conpany, 8 FMSHRC 1857-1858 (Decenber

8, 1986).

Il
Fi ndi ngs and Concl usi ons

1. Jurisdiction of this action is conferred upon the Federa
M ne Safety and Heal th Revi ew Conmi ssion (Conmm ssion) pursuant to
Section 113 of the Act, 30 U S.C. 823.

2. This action is brought by the Secretary of Labor
(Secretary) pursuant to authority granted by Section 105(c)(2) of
the Act, 30 U.S.C. 815(c)(2).

3. The Conmi ssion and its Adnmi nistrative Law Judge has
jurisdiction in this matter.

4. At all relevant times hereinafter nentioned, Respondent
Santa Fe Pacific Gold Corporation, a New Jersey corporation
authorized to do business in Nevada operated the Rabbit Creek
M ne in the production of gold and is therefore an "operator" as
defined by Section 3(d) of the Act, 30 U S.C 802(d).

5. Respondent's Rabbit Creek M ne, located in or near
W nnemucca, Hunbol dt County, Nevada, is a surface netal mne, the
products of which enter comrerce within the neani ng of Sections
3(b), 3(h), and 4 of the Act, 30 U.S.C. 802(b), 802(h), and 803.

6. At all relevant times, Conplainant Robert W Buel ke, was
enpl oyed by Respondent as an electrician and was a m ner as
defined by Section 3(g) of the Act, 30 U S.C 802(9).

7. M. Buel ke was enployed as an electrician at the Rabbit
Creek M ne from June 6, 1990, until his discharge on July 1,
1991, and after tenporary reinstatenment by the Order in Docket
No. WEST 92-243-DM was agai n enpl oyed from March 9, 1992 to Apri
13, 1992, when he was agai n di scharged.
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8. Following M. Buel ke's second di scharge by Santa Fe
Paci fic Gold Corp. on April 13, 1992, M. Buelke filed his second
conplaint with the Secretary of Labor pursuant to Section 105(c)
of the Mne Act, 30 U S.C. 0O 815(c)(2) alleging he was fired in
retaliation for his protected activity.

9. After commencing the required investigation of the
conplaint and determining that it was not brought frivol ously,
the Secretary filed an application with the Comr ssion for
tenporary reinstatement of M. Buel ke.

10. Santa Fe Pacific Gold Corp. filed a request for hearing
on the application pursuant to 29 C.F.R 0O 2700.44(b). The
heari ng was held on the date agreed by the parties, August 6,
1992 at Reno, Nevada. The parties agreed that irrespective of
whet her or not the presiding Adm nistrative Law Judge issued a
bench order that the close of the hearing would be the date the
transcri pt of the hearing was filed.

11. At the hearing, the Secretary presented the testinony of
Robert W Buel ke, the applicant, and David J. Brabank, the MSHA
Speci al Investigator. The Respondent presented the testinony of
David Wl fe, Safety Supervisor at the mne, and Debra Thonpson,
Human Resources Supervi sor

12. The evidence presented, particularly the credible
evi dence presented by M. Buel ke and MSHA Speci al | nvestigator
Davi d Brabank established that there was a viable non-frivol ous
i ssue as to whether or not there was illegal discrimnation under
the provisions of Section 105(c) of the Act.

13. The evidence presented at the hearing of February 27,
1992, in Docket No. WEST 92-243-DM and the August 6, 1992,
hearing clearly established that M. Buel ke's present application
for tenporary reinstatenment was not frivol ously brought.

14. Eval uated against the "not frivolously brought"
standard, the Secretary has made a sufficient show ng of the
el ements of a conpl aint under Section 105(c) of the Act to grant
the application for an Order of Tenporary Reinstatenment of Robert
W Buel ke.

M. Buel ke while enployed as an electrician by Santa Fe
Paci fic Gold Corp. was discharged on two occasions. After his
first discharge on July 1, 1991, he was reinstated pursuant to an
Order of Tenporary Reinstatenment issued by this Adm nistrative
Law Judge in Docket No. WEST 92-243-DM which the parties agree is
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part of the present record. To avoid unnecessarily prolonging the
August 6, 1992 hearing on M. Buelke's current Application for
Tenmporary Reinstatenent followi ng his second discharge of Apri

13, 1992, the parties agreed that the evidence presented and the
record made in Docket No. WEST 92-243-DM need not be repeated and
that the Judge would take judicial or official know edge of
everything in that record.

The Order of Reinstatenment after the February 27, 1992
hearing reads as foll ows:

ORDER

My ruling in this matter is limted to the single issue
of whether M. Buel ke's application for tenporary
reinstatenent is frivolously brought. | heard the
testimony of only two w tnesses, both presented by the
Solicitor. | see no reason to doubt their credibility.
Eval uat ed agai nst the "not frivol ously brought"
standard, | conclude that the Secretary has made a
sufficient showing of the elenments of a conplaint under
Section 105(c) of the Act. Therefore, the application
for an Order of Tenporary Reinstatenent of Robert W
Buel ke i s GRANTED

Respondent is ORDERED to i medi ately reinstate M.

Buel ke to his position as electrician from which
position he was discharged, at the same rate of pay,
and with the sane or equivalent duties assigned to him
i medi ately prior to his discharge.

As previously stated the scope of this tenporary
reinstatenent hearing is limted to ny deternm nation as
to whether M. Buelke's discrimnation conplaint is
frivol ously brought. The Respondent will have a ful
opportunity to respond, and the parties will be

af forded an opportunity to be heard on the nerits of
the discrimnation conplaint filed. The parties will be
notified as to the tine and place of any hearing
requested on the discrimnation conplaint.

Pursuant to this Order M. Buel ke returned to work for
Respondent on March 9, 1992 and continued to work as an
electrician until his second discharge on April 13, 1992. | am
satis
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fied fromthe present record which includes both Docket Nos. WEST
92-243- DM and WEST 92-544-DM that the evi dence presented on
behal f of M. Buel ke made a strong showi ng and established for
pur pose of the present proceeding for tenporary reinstatenent
only that Buel ke engaged in protected activity and that a viable
non-frivol ous issue exists as to whether or not either or both

di scharges were notivated by Respondent's desire to retaliate
against himfor his protected activity. There is a viable
non-frivol ous issue as to whether or not Respondent woul d have

di scharged M. Buel ke for his non-protected conduct or activities
al one and whether or not Respondent's proffered reasons for

di sciplinary action and discharge of M. Buel ke were pretextual
Sonme evidence was al so presented to support M. Buel ke's cl ai m of
di sparate treatnment. These are viable non-frivol ous issues on
which both parties will have a full opportunity to present

evi dence and be heard on the nmerits in the issues involved in the
two discrimnation conplaints filed and now pendi ng before the
Conmi ssion in Docket Nos. WEST 92-545 and WEST 92-243-A-DM Both
of these dockets were assigned to the undersigned Admi nistrative
Law Judge on July 23, 1992 for hearing and deci sion

11
BACKGROUND

On February 7, 1992, the Secretary pursuant to Section
105(c) (2) of the Mne Act and Conmission Rule 29 CF. R O
2700. 44(a), filed an application for an order requiring
Respondent, Santa Fe Pacific Gold Corporation ("Pacific Gold"),
to tenporarily reinstate Robert W Buelke to his job as an
el ectrician at Pacific Gold, Rabbit Creek Mne from which he was
di scharged July 1, 1991

On August 6, 1991, M. Buelke filed his discrimnnation
conplaint with MSHA at the Reno field office. His conplaint in
part reads as follows:

I. Have worked as a mine electrician approxi mtely 15
years. Resume Attached

Il. Have had nunerous encounters with supervisors in
trying to get electrical installations done correctly,
or repaired correctly; have tried to get them taken
care of "in house", witten a couple of letters/reports
of concern, and have been put down and fired nmainly
because of these -- see attached letter
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If you need any additional information, please feel free
to contact ne.

Thank you for your concern, time and consi deration

Si ncerely,
/sl
Robert W Buel ke

cc: Perry Tenbrink
Ray Ni chol son

The application for tenmporary reinstatenment states that the
Secretary has deternined that the Respondent's di scharge of
Robert W Buel ke was notivated by his protected safety activity
and that this constitutes an act of illegal discrimnation which
provi ded the basis for a non-frivol ous cause of action under
Section 105(c)(2) of the Act. Attached to the application is an
affidavit setting forth the factual basis for the Secretary's
det er m nati on.

The affidavit reads as foll ows:
AFFI DAVI T
James E. Belcher, being duly sworn, deposes and states:

1. | amthe Chief, Ofice of Technical Conpliance and
i nvestigation Division, Metal and Nonmetal Safety and

Heal t h

2. | amresponsible for review ng discrimnation
conplaints filed pursuant to the Federal M ne Safety
and Health Act of 1977 ("the Mne Act"). | have

reviewed the special investigation filed in the
above-captioned case.

3. My review of the investigative file disclosed the
foll owi ng facts.

a. At all relevant tines, Respondent, Santa Fe Pacific
Gol d Corporation, engaged in the production of gold and
is therefore an operator within the neaning of Section
3(d) of the Mne Act;
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b. At all relevant tines, Applicant, Robert W Buel ke,
was enpl oyed by Respondent as an electrician and was a
m ner as defined by Section 3(g) of the Mne Act;

c. Rabbit Creek M ne, |ocated near W nnemucca, Hunbol dt
County, Nevada, is a mne as defined by Section 3(h) of
the M ne Act, the products of which affect interstate
conmer ce

d. The alleged act of discrimnation occurred on July
1, 1991, when Applicant Robert W Buel ke was di scharged
by Perry Tenbrink, Maintenance Supervisor

e. Applicant Buel ke engaged in protected activity by
maki ng nunerous safety conplaints to managenent
concerning electrical equi pment and by submtting
letters to M ne Manager M chael Surratt on January 23
and May 13, 1991. The letters detail ed safety
conpl ai nts by Buel ke concerning electrical equipnment;

f. The letters concerning safety conplaints were
received with hostility. Buel ke was told that he had no
busi ness witing letters to m ne managenent. Buel ke's
supervi sors becane hostile in tone and work assignnents
after the letters were subnitted;

g. On May 29, 1991, Buel ke was given a step one
di sciplinary notice allegedly for failing to correct an
el ectrical grounding problemin a tinmely manner

h. The Respondent's articul ated basis for the May 29,
1991, disciplinary action was pretextual

i. On July 1, 1991, having been absent for one

week due to legitimate illness, Buel ke received three
di sciplinary notices for violation of the one hour rule
whi ch requires enployees to call in sick at |east one

hour prior to the start of the shift.
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j. Buelke suffered disparate treatnent, as other
enpl oyees viol ated the one hour rule and received no
di sciplinary action or |ess severe action

4. In view of the foregoing facts, | have determn ned
that the Applicant Robert W Buel ke was di scharged for
engaging in protected safety activity and the conpl ai nt
filed by himis not frivol ous.

/sl
Janes E. Bel cher

Taken, subscri bed and sworn before ne this 3rd day of
February, 1992.

Cat herine L. Fal atko
Not ary Public

Evi dence Presented At The Feb. 27, 1992 Hearing

M. Buel ke at the February 27, 1992 hearing testified that
he was concerned about enpl oyee safety; that he nmade nunerous
saf ety conplaints to managenent concerning el ectrical equipnent.
He wote two letters detailing safety conplaints, one to the mne
manager, M. Surratt and the other to the Safety Supervisor
David Wl fe. The first letter dated January 23, 1991, a
menor andum wi t h t he headi ng I nternal Correspondence, reads as
fol |l ows:

VWereas I'mthe only MSHA El ectrician on the Rabbit
Creek Mne Site, and not in a position to advise,
design, or change many of the electrical installations
here, | would appreciate your nam ng soneone who is
responsi ble and liable for all electrica
i nstall ations, and operations. Under MSHA regul ati ons,
and being a carded MSHA electrician, | automatically
become totally liable for all electrical installations,
and operations should there be any violations of the
codes or accidents, unless | have a witten notice from
you relieving nme of this responsibility and
speci fically nam ng sonmeone el se.

Since this mne has been in operation for 6 nonths and
turned over fromthe contractor to Rabbit Creek and we
are now com ng under ful
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MSHA jurisdiction, I'mobligated as a MSHA el ectrician to shut
down and tag out (until corrected) any electrical equipnent that
is in violation of the code and/or safety hazard.

I would appreciate a reply before February 1, 1991
thereafter | will be obligated to carry out ny duties.

M. Buel ke's second letter, dated May 13, 1991, addressed to
David Wl fe, the Head of the Safety Departnent, reads as follows:

VWereas it has been a very busy time since our | ast
meeting, around the first of March with off site
school s, new used trucks, a new P&H shovel, and genera
mai nt enance on the rest of our fleet, | regret that I
have not been able to get a list of electricial (sic)
probl em areas, to your attention, before this tinme. |
have decided, due to ny limted tine available to
research and verify each problem that | will try to
get a list of three problens to you each nonth, for you
to get corrected or verified.

The following three itens are submtted for your
verification and corrective action this nonth:

1. The need for a static ground |ine on the 34,500 volt
pit-shovel supply line for the follow ng reasons:

a. Conmon safety practive. (sic)
b. Required by MSHA in all mines (netal or non-netal)

and strictly enforced in the Mdwest - even the iron
n nes.

c. Falls under the N E. C. Section 250 on grounding as
hi gh-lited on attached copi es.

2. The need to correct the Main 375Kw/ 480v Pit
Generator feed for the foll ow ng reasons:

a. The generator output |eads have been changed and no
| onger neet code Section 445; high-lited.
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b. A second branch circuit is required to protect the
2/ 0 punp cable Section 240, high-lited.

c. Punp nmust be additionally (separtly) (sic) grounded
or cable nmust be provided with ground check nonitor,
Section 250.

3. The need to correct the new 4160/ 480 volt pit punp
transfornmer/distribution panel (located on the | ower
hopper level) for the follow ng reasons:

a. Al service panels over 1000 anmp must be protected
with Ground Fault Interupter breaker, Section 230 and
240, high-lited.

b. A main disconnect neans shall be provided on al
service panels over 6 circuits (present 7 - and has
addi ti onal spaces avail able), Section 230.

If you need any additional information, please fee
free to contact nme.

Thank you for your concern, tinme, and consideration

M. Buel ke al so testified that his concern for enpl oyee
safety fromelectrical hazards due to inmproper grounding of the
2800 substation, led himto tag out the substation on My 14,
1991, and again on May 20, 1991. He stated that the inproper
groundi ng coul d have resulted in a mner sustaining serious
injury or death.

It is Applicant's position that Pacific Gold took adverse
action against M. Buelke in the formof disciplinary notices and
the July 1, 1991, discharge in retaliation for his protected
activity. On May 29, 1991, M. Buel ke received a step-one
disciplinary notice allegedly for failure to correct a grounding
probl em on the substation in a tinmely manner while tinme
permtted. The electrical |og book entries, and the testinony of
M . Buel ke and M. Brabank indicated that M. Buel ke's actions
were consistent with good practice and that M. Buel ke acted
diligently and responsibly with regard to the substation. The
Appl i cant contends that the May 29, 1991, disciplinary notice was
pretextual, and that M. Buel ke was in fact punished for engagi ng
in protect
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ed safety activity, including his previous safety conplaints and
taggi ng out the substation to ensure proper grounding on May 20,
1991.

Testi nony was presented at the hearing that tended to show
that M. Buel ke has an excellent work record and had never been
disciplined in any way prior to May 29, 1991, concerning
performance of his duties. M. Buel ke has on occasi on been called
out to performelectrical work that nore senior electricians
could not perform

M. Buel ke received three consecutive disciplinary notices
on the same day on July 1, 1991, for failure to report off sick
prior to one hour before the start of the shift, which allegedly
formed the basis for his discharge. M. Buelke testified as to
matters that appear to be mtigating circunstances. Evidence and
argunments were presented to show that other enployees viol ated
the one hour rule and received no or |ess severe disciplinary
action. The evidence shows that M. Buel ke received the three
di sciplinary notices on the sane day w thout any verbal warning
or discussion, after returning froma legitimte illness of which
t he conpany was aware. The evidence indicated that M. Buel ke had
no history of |ateness or absenteei smand had never been
disciplined in any way for attendance problens prior to July 1
1991, the date of his discharge.

Speci al I nvestigator David Brabank, Western District, MSHA,
testified concerning the conduct of the 105(c) investigation
i ncluding the purpose and scope of the investigation. M. Brabank
testified as to informati on he obtained with respect to disparate
treatnent in the enforcenent of the one hour reporting rule. M.
Brabank testified as to why in his opinion, based on the specia
i nvestigation, the conplaint is non-frivolous. See al so Specia
I nvestigator Brabank's "Final Report" received as Respondents
Exhibit 13 at the February 27, 1992, hearing in Docket No. WEST
92-243-DM

Respondent's position broadly stated is that M. Buel ke did
not engage in protected activity and adverse actions taken
agai nst himwere not notivated by that activity and in any event
M. Buel ke's job-related m sconduct warranted the term nation of
hi s enpl oynment under conpany policies. Respondent asserts that
M. Buel ke was properly discharged for receiving two or nore
disciplinary notices within 12 nmonths in accordance with conpany

policy.
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At the conclusion of the February 27, 1992, hearing after
reviewing all the evidence and arguments presented, | ruled from
t he bench that the Secretary had made a sufficient show ng of the
el ements of a conplaint under Section 105(c) of the Act. |
granted the application for an Order of Tenporary Rei nstatenent
in Docket No. WEST 92-243-DM | affirmin witing the oral ruling
made fromthe bench

| stated to the parties that ny ruling in this matter was
l[imted to the single issue of whether M. Buel ke's conpl ai nt of
di scrimnation was frivolously brought. | credited the testinony
of the two witnesses who testified, M. Buel ke and M. Brabank.
saw no reason to doubt their credibility. Evaluated agai nst the
"not frivolously brought" standard, | conclude that the Secretary
has made a sufficient showing of the elenents of a conpl aint
under Section 105(c) of the Act and granted the application for
an Order of Tenporary Reinstatenment of Robert W Buel ke.

IV
The August 6, 1992 Hearing

On March 29, 1992, 20 days after his return to work under
the first Reinstatement Order, Buel ke was assigned to repair an
el ectrical malfunction by Lead El ectrician Nathan Allen. Buel ke
testified that Allen instructed himto performthe task in either
of two ways, depending on the results of his trouble shooting.
Al'len instructed Buel ke to correct the problemeither at the
junction box or at the switch house.

M. Buel ke testified he changed the wiring at the junction
box, in accordance with sound el ectrical principles and the
comon practice at the mine. M. Brabank, MSHA Specia
I nvestigator, testified that M. Allen told himthat he had al so
performed the task in the sane nmanner as Buel ke in the previous
two nonths, and that there was no policy at the mne contrary to
this practice. This was confirmed by the testinmony of David
Wl fe, the Safety Supervisor

M. Buel ke injured his back while performing the repair at
the junction box. He reported the injury and was treated by Dr.
Bernard McQuillan on March 30, 1992, who was authorized to treat
him Dr. MQillan diagnosed the condition as an acute dorsa
strain. Dr. McQuillan prescribed pain nmedication and issued a
light duty work release for M. Buelke. He also referred M.

Buel ke to a specialist, Dr. Herz, and arranged an appoi ntnent for
April 30, 1992.
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M. Buel ke returned to light duty work on March 30, 1992, and
performed |ight duty work as assigned. M. Buel ke's assigned work
routine at the mne was four days work, followed by four days off
work. During his four days off beginning March 31, 1992, M.
Buel ke had an opportunity to drive to Tacoma, Washington with a
friend to visit famly. When he arrived in Tacoma, M. Buel ke
experienced nmore severe pain in his back and sought treatnent
froma chiropractor, Dr. Nyren, to relieve the pain and allow him
to return to Nevada

Dr. Nyren contacted Dr. MQillan and obtai ned approval to
x-ray M. Buel ke and provide treatnment to relieve the pain. Dr.
Nyren al so di agnosed M. Buel ke as having a strain of the
t horaci c spine, and recomended that M. Buel ke visit Dr.
McQuillan for a re-evaluation upon returning to W nnenucca,
Nevada.

M. Buel ke had been scheduled to work on April 4, 5, 6, and
7, 1992. On these days he was under treatnment by Dr. Nyren in
Tacoma. On each day he was scheduled to work, M. Buel ke called
in from Tacoma and reported off sick to his supervisors,
expl ai ni ng that he was under the care of Dr. Nyren for severe
back pain. M. Buelke testified that Santa Fe Pacific Gold
Cor poration managenent did not advise M. Buel ke that he was in
vi ol ati on of conpany policy or that he needed a work rel ease from
Dr. Nyren or a doctor's excuse indicating that he was unable to
work for the four shifts he m ssed because of back pain and
needed treatment to relieve the pain so he could return from
Tacoma.

Dr. Nyren has indicated that M. Buel ke needed the treatnment
he received in Tacoma to relieve his back pain to the point where
he was capable of driving back to Wnnenmucca. In his report to
M. Brabank dated May 31, 1992, Dr. Nyren states "had M. Buel ke
returned i mediately to Wnnemucca he woul d have experienced
noderate to severe back pain . "

M. Buel ke returned to Wnnemucca and was re-eval uated by
Dr. McQillan on April 10, 1992. Dr. MQillan continued the
light duty rel ease. Safety Director David Wl fe instructed M.
Buel ke not to come in for his schedul ed shift over the weekend,
but to cone in on Mnday, April 13, 1992. When M. Buel ke canme to
work on that day, Respondent gave himtwo disciplinary notices
and di scharged him

The first disciplinary notice states that he failed to
conply with an assigned duty and failed to recognize a safe
wor ki ng practice in performng the electrical repair on March 29,
1992. The second disciplinary notice states that M. Buel ke was
absent
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wi t hout | eave on April 4, 5, 6, and 7, 1992, because he was off
work wi thout a doctor's permission for a back injury and that the
doctor's release was for |ight duty.

The Secretary asserts that the disciplinary notice and
discharge is a pretext for illegal discrimnation in retaliation
of M. Buelke's protected activity.

\Y

Respondent presented evidence tending to rebut or refute
portions of the evidence presented on behalf of M. Buel ke. This
evi dence tended to give sone support to Respondent's claimthat
it would have di scharged M. Buel ke based upon his unprotected
activity alone. Considering the record as a whole, | am not
per suaded that Respondent in this proceeding has established it
woul d have di scharged M. Buel ke for his unprotected activity
al one.

It has been held that in a tenporary reinstatenent
proceedi ng, applicant does not have to prove |ikelihood of
ultimate success on the nmerits of his case; applicant must only
make the m nimal showi ng that his discrimnation conmplaint is not
frivol ous. Sec. of Labor on behalf of Haynes v. DeCondor Coa
Co., Docket No. WEVA 89-31-D, 10 FMSHRC 1810 (Dec. 27, 1988). It
has al so been held that although the record contained sone
evi dence tending to rebut or refute portions of the Secretary's
evi dence, tenporary reinstatement pending a decision on the
merits is proper where mner's discrimnation conplaint was not
clearly without merit, fraudulent, or pretextual. (Sec. of Labor
on behalf of Joseph A Smith v. Helen Mning Co., Docket No. PENN
92-15-D, 13 FMSHRC 1808 (Nov. 5, 1991).

In this case the record as a whole establishes that M.
Buel ke' s conpl ai nt of discrimnation was not frivol ously brought.

Vi

Respondent points to its Enpl oyees Handbook disciplinary
policy which states:

"Two Disciplinary Notices within any 12 nonth period
regardl ess of the reason issued, will be cause for discharge."

The Enpl oyee Handbook disciplinary policy also states, "It
is the intent and purpose of the conpany to admi ni ster conpany
rules in a consistent and reasonabl e manner and this is
accom
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plished through the conpany's disciplinary procedures described
bel ow. The seriousness and/or frequency of violations wll

det erm ne which of the four (4) disciplinary actions that will be
taken. These actions include:

1) oral reprimand which may include supervisor's
personal contact

2) Di sciplinary Notice

3) Di sci plinary Notice and suspension from work w thout
pay, and

4) di schar ge”

"The | evel of discipline for any violation will depend on all of
the circunstances involved including the severity of the

m sconduct, willfulness, history of discipline, and any
mtigating considerations.” (enphasis added)

It is well established and has been stated many tines that
direct evidence of actual discrimnatory notive is rare. Short of
such evidence, illegal notive may be established if the facts
support a reasonable inference of discrimnatory intent.
Secretary on behal f of Chacon v. Phel ps Dodge Corp., 3 FMSHRC
2508, 2510-11 (Nov. 1981), rev'd on other grounds sub nom
Donovan v. Phel ps Dodge Corp. 709 F2d 86 (D.C. Cir. 1982);
Sanmons v. M ne Services Co., 6 FMSHRC 1391, 1398-99 (June 1984).
As the Eighth Crcuit analogously stated with regard to
di scrimnation cases arising under the National Labor Rel ations
Act in NLRB v. Melrose Processing Co., 351 F2d 693, 698 (8th Cir
1965):

It would indeed be the unusual case in which the link
bet ween the discharge and the [protected] activity
coul d be supplied exclusively by direct evidence.
Intent is subjective and in nmany cases the
di scrimnation can be proven only by the use of
circunmstantial evidence. Furthernore, in analyzing the
evi dence. circunmstantial or direct, the [NLRB] is free
to draw any reasonabl e inferences.

VI |

In JimWAlter Resources supra, the court in footnotes 10 and
11 stated:
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10.

11.

Because of our prior conclusion that the "not frivol ously
brought” standard is the functional equivalent to the "reasonable
cause to believe" standard inplicitly upheld in Roadway Express
we find it unnecessary to consider further whether the probable
value of a stricter standard of proof in reducing the risk of
erroneous deprivations outwei ghs the additional fiscal or
adm ni strative burdens that would be i nposed. See Mathews v.

El dridge, 424 U.S. 319, 335, 96 S.Ct 893,903, 47 L.Ed.2d 18
(1976) .

Even assum ng that the "not frivolously brought” is
a less stringent standard [than reasonabl e cause to
believe] we find that it accurately reflects a
"soci etal judgnment about how risk of error should be
di stributed between [m ne operators and m ne
enpl oyees]." Santosky, 455 U.S. at 755, 102 S.Ct. at
1395; see also Addington v. Texas, 441 U S. 418,
423-25, 99 S. Ct. 1804, 1807-09, 60 L.Ed.2d 323 (1979).
In placing an antidiscrimnation provision in the Act,
Congress clearly expressed its intent that individua
m ners would be an integral part of this nation's
attenpt to ensure the safety of mining facilities and
that they should be protected from unjust discharges in
such activities. See Brock ex rel. Parker v. Metric
Constructors, Inc., 766 F2d 469, 472 (11th Cir. 1985).
In furtherance of this expressed policy, Congress, in
enacting the "not frivolous brought" standard, clearly
i ntended that enployers should bear a proportionately
greater burden of the risk of an erroneous decision in
a tenporary reinstatement proceeding. Any material |oss
froma m staken decision to tenporarily reinstate a
worker is slight; the enployer continues to retain the
services of the mner pending a final decision on the
merits. Also, the erroneous deprivation of an
enpl oyers's right to control the makeup of his
wor kf orce under Section 105(c) is only a tenporary one
that can be rectified by the Secretary's decision not
to bring a formal conplaint or a decision on the merits
in the enployer's favor. In |light of these
consi derations, we are unable to accept JWR' s
contention
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that the "reasonable cause to believe" standard is better
calibrated than the "not frivolously brought" standard in
reflecting society's judgment about how the risk of error
shoul d be borne as between m ners and operators.

Concl usi on

At the conclusion of the hearing in this natter on August 6,
1992, after reviewing all the evidence and argunments presented, |
ruled fromthe bench that the Secretary had nade a sufficient
showi ng and found that the discrimnation conplaint was not
frivolously brought. | granted the application for an O der of
Tenporary Reinstatenment. | hereby affirmin witing the substance
of the oral ruling made fromthe bench.

ORDER

My ruling in this matter is limted to the single issue of
whet her M. Buel ke's application for tenporary reinstatement is
frivolously brought. Eval uated against the "not frivol ously
brought” standard, | conclude that the Secretary has made a
sufficient showing of the elenments of a conplaint under Section
105(c) of the Act. Therefore, the application for an Order of
Tenporary Reinstatenent of Robert W Buel ke i's GRANTED.

Respondent is ORDERED to i mediately reinstate M. Buel ke to
his position as electrician fromwhich position he was
di scharged, at the sanme rate of pay, and with the sanme or
equi val ent duties assigned to himimrediately prior to his
di schar ge.

August F. Cetti
Adm ni strative Law Judge



